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Legal Structure and Judicial Application of the Dual Default Compensation
System: Damages for Breach of Contract and Delay Guarantee
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Abstract : The dual functions of liquidated damages (compensation and guarantee) have reached an academic
consensus. However, the mechanical application of the 30% loss reduction rule in judiciary restrains
the guarantee function, breaks the balance between contractual freedom and substantive justice, and
makes it hard to define the boundary of private parties' independent choice. Based on the private law
principle of "everything is permissible unless prohibited by law", this paper constructs a dual default
compensation system covering breach damages and delay guarantee, granting private parties
the right to choose functional orientation: liquidated damages focus on compensation, while delay
damages belong to the guarantee function. As a legitimate exercise of independent choice by private
parties, delay damages conform to the principle of quantitative and qualitative conservation, receive
no negative evaluation from substantive rules, and do not exceed the scope of unjust enrichment
regulation. The lack of protection for non—property interests and ignorance of the independent
guarantee function in judicial practice have trapped delay damages in application dilemmas. From the
perspective of normative hermeneutics, delay damages are highly homogeneous with earnest money
in guarantee function and both fall into the category of liability for breach of contract. Incorporating
delay damages into earnest money rules and applying the earnest money penalty can effectively solve
the dilemmas of the unitary default system, provide a normative path to realize the dual functions of
liquidated damages, and expand the theoretical and discourse system of Chinese civil law.

Keywords : dual default compensation system; quantitative and qualitative conservation; delay
damages; guarantee function; earnest money penalty
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