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The Application Dilemma and Improvement Path of Mixed Common
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Article 13 of the Interpretation of the Guarantee System of the Civil Code establishes that the basis for
the subrogation right between mixed common guarantors is the agreement, and there is no subrogation
right without an agreement. Nevertheless, many scholars still apply the theory of joint liability to justify
the internal subrogation right, despite the fact that it is not applicable. When there is an agreement on
subrogation right but no clear rules on the order of subrogation and the proportion of subrogation,
how to exercise the subrogation right should be further explored. In order to ensure the effective
implementation of the law, the practice of applying the theory of joint liability to mixed guarantee
internal subrogation rights should be regulated, and the rules of unlimited order of subrogation and
proportionate sharing of subrogation burden should be clarified to provide uniform judicial rules and
protect the legitimate rights and interests of all guarantors.
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